
An exclusive-use clause grants 
a tenant the exclusive right 
to sell particular goods or 

services within all or a portion of a 
shopping center. Landlords avoid 
granting such rights because it limits 
their ability to enter into future leases 
and may result in unintended conflicts 
and expensive litigation. On the other 
hand, tenants seek exclusive-use rights 
to obtain a zone of protection from 
competition, which can help their busi-
ness grow and prosper. The relative 
bargaining strength of the landlord and 
tenant will determine if an exclusive 
right is granted and what, if any, limita-
tions will be imposed on that right. 

If an exclusive right is agreed upon, 
the initial draft of the lease may contain 
a òsimple exclusive-use clause,ó which 
provides language similar to the fol-
lowing: òLandlord hereby grants to 
tenant the exclusive right to sell [insert 
the specific uses, goods or services 
here] in the shopping center.ó Donõt 
be fooled by its seeming clarity; this 
clause, while concise and direct, does 
not address any of the following seven 
questions that should be considered 
when negotiating an exclusive-use 
right.
n What do the existing leases pro-

vide? A òsimple exclusive-use clauseó 
makes no mention of existing leases. 
If an existing lease allows a tenant to 
use its premises in violation of and in 
conflict with a proposed exclusive-use 
right, the landlord will be in breach of 
the exclusive-use provision if the exist-
ing tenant subsequently exercises its 
right to conduct a conflicting use. 

Furthermore, even if an existing 
lease would not permit a conflicting 
use, a bankruptcy court has the power 
to ignore use restrictions when approv-
ing the assignment of an existing lease. 
Accordingly, a tenantõs bankruptcy 
could leave a landlord powerless to 
enforce use restrictions in a lease, there-
by placing the landlord in breach of an 
exclusive-use right it may have granted 
to another tenant.

A landlord can protect itself from 
these problems by providing that the 
exclusive-use right does not apply to 
existing uses, rights of tenants (or sub-
tenants or assignees) under existing 

leases, or uses 
that might be 
sanctioned by 
a bankruptcy 
court. 

n Is the 
exclusive-use 
right precise-
ly defined? 
Inexact lan-
guage is the 
single biggest 
source of litiga-
tion between 
landlords and 
tenants concern-
ing exclusive-
use right provi-
sions. Landlords 
should take care 
to limit the scope 
of the exclusive-

use right to a tenantõs primary use and 
to define the right as narrowly and 
precisely as possible. For example, if 
an exclusive-use right grants tenant 
the right to sell òwomenõs wear and 
accessories,ó it could be interpreted 
broadly to include the sale of womenõs 
shoes.  If that is not the intention of 
the parties, the landlord should define 
the exclusive use with more precision. 
From a landlordõs perspective, impre-
cise words such as òaccessoriesó or 
òsimilar itemsó should be avoided to 
limit the possibility of disputes. 

n What about incidental sales 
and Internet sales? No matter how 
precisely and narrowly an exclusive-
use right is defined, other businesses 
are likely to sell items covered by a pro-
posed exclusive use on an incidental 
basis. To prevent disputes arising from 
minor violations, an exclusive use pro-
vision should allow other tenants in the 
shopping center to sell small amounts 
of the exclusive items. Permitted inci-
dental sales by another tenant may be 
defined as 1) the sale of exclusive items 
from a display not exceeding a set 
number of square feet, and/or 2) gross 
sales of exclusive items not exceed-
ing a set dollar amount and/or a set 
percentage total of gross sales. In addi-
tion, the parties should determine if 
another tenantõs sales over the Internet 

(which are not fulfilled from the shop-
ping center) should be included or 
excluded from the calculation of inci-
dental sales. In most instances, Internet 
sales are excluded from the calculation 
of another tenantõs incidental sales of 
exclusive items.
n Will the exclusive-use right 

apply to large or anchor tenants? 
Landlords resist granting exclusive-use 
rights because they may be prohibited 
from entering into a lease with a desir-
able tenant in the future. Landlords 
perceive exclusive-use provisions as 
the òtailó that potentially can òwagó 
the dog and kill large lease deals. Thus, 
landlords often seek to exclude large 
leases (defined by square footage or 
anchor tenant locations within a shop-
ping center) from the exclusive-use 
rights. Of course, agreeing to allow a 
large tenant to come into a shopping 
center and compete with a tenantõs pri-
mary business is exactly what a tenant 
seeking an exclusive right fears in the 
first place. As with all issues described 
in this article, the resolution is depen-
dent upon the relative bargaining posi-
tions of the landlord and the tenant.
n Will there be a limitation of 

remedies? Breaches of exclusive-use 
rights generally fall into two broad cat-
egories. The first encompasses breach-
es of the exclusive right by another 
tenantõs breach of its lease (i.e., the 
other tenant is not permitted under its 
lease to sell the product or service that 
is the subject of the exclusive right). The 
second category of breaches concerns 
the landlordõs entry into a new lease 
that allows the new tenant to violate 
the exclusive use. Under both types 
of breaches, landlords abhor granting 
tenants the right to terminate the lease 
or to seek punitive or consequential 
damages. 

Under the first type of breach, where 
another tenant is breaching its own 
lease, the tenant holding the exclusive 
right wants 1) the landlord to enforce 
the terms of the other lease, and 2) its 
rent to cease entirely or to have its rent 
calculated based solely upon a percent-
age rent formula during the continu-
ation of the breach. Furthermore, the 
tenant holding the exclusive will want 

the right to 1) enforce the landlordõs 
lease against the offending tenant in 
the event the landlord fails to pros-
ecute the claim, and 2) recover from 
landlord the costs incurred in pursuing 
the litigation. 

Under the second type of breach, 
where the landlord has entered into a 
new lease that permits the new tenant 
to violate the exclusive right, the tenant 
holding the exclusive right can more 
forcefully argue for a right to terminate 
the lease and to obtain damages if the 
offending use is not terminated within 
a specified period of time.
n Who is responsible for antitrust 

violations? Grants of exclusive-use 
rights can be challenged as unlawful 
restraints on trade or antitrust viola-
tions. Landlords often insist that if an 
exclusive-use clause is so challenged, 
the tenant must either agree to 1) ter-
minate the exclusive provision, or 2) 
defend the claims and indemnify land-
lord against losses. If the exclusive is 
determined to be unlawful, the lease 
should provide whether the tenant 
would have a right to terminate the 
lease.
n Under what circumstances will 

the exclusive-use right terminate? 
Landlords like exclusive-use rights to 
terminate in the event 1) the tenant 
discontinues the sale of the item(s) 
covered by its exclusive right for a 
specified period of time (e.g., one to 
three months); 2) the exclusive use 
ceases to be the primary use by the ten-
ant (defined by either the percentage of 
floor space devoted to the sale of the 
exclusive item(s) and/or the percent-
age of gross sales derived from the 
exclusive items); 3) tenantõs total gross 
sales of all goods and services from the 
premises do not meet or exceed a pre-
scribed minimum amount; or 4) tenant 
otherwise defaults under the terms of 
the lease. 

At first glance, it might appear that a 
simple exclusive-use clause would suf-
fice. However, because of the multiplic-
ity of issues and risks associated with 
exclusive-use rights, landlords and 
tenants should carefully consider the 
seven questions discussed above when 
negotiating an exclusive-use right.s
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