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When nonbinding isnit nonbinding

ou own real estate and
Yhave recently signed a
letter of intent that con-
tains the material deal points for
a transaction. At the end of the
letter, it clearly states: 0Unless a
formal agreement is entered into
within thirty (30) days of the date
of this letter of intent, this letter of
intent shall be nonbinding and of
no further force or effect.6 Thirty
days pass without an agreement
being executed and you elect to
terminate negotiations. The next
day you are served with a law-
suit seeking specific performance
of the letter of intent and with
notice that a lis pendens has been
filed against title to your prop-
erty (effectively tying up title to
your property until the litigation
is resolved).

You promptly ask your attorney
to have the lawsuit dismissed and
to obtain damages for slander of
title and abuse of process. Your
legal counselis response dumb-
founds you when you are advised
that ononbindingd doesnit always
mean ononbinding,6 and that the
lawsuit will likely be resolved by
either a trial or settlement. With
flashbacks to President Clintonis
famous quote during his sex scan-
dal deposition (oIt depends upon
what the meaning of the word 0isi
is.0), you rightfully ask, 0How can
this be since the letter of intent
said it wasnit binding?6 Here is
the answer and advice regarding
how you can avoid this unintend-
ed result.

In order to have an enforce-
able agreement to lease (for more
than one year) or sell real estate,
a written contract or other written
document setting forth the mate-
rial terms of the transaction must
be signed by the owner of the real
estate. Accordingly, a letter of intent
that sets forth the material terms of
the transaction and is signed by
the owner may create an enforce-
able agreement. Furthermore, even

if the letter of
intent specifi-
cally states it
is nonbinding
and subject
to signing a
formal agree-
ment, the
parties may
create a bind-
ing agreement

based upon
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subsequent to
the signing of
the letter of
intent (even if
aformal agree-
ment is never
executed).

Examples of
subsequent actions that may evi-
dence the partiesi intention to be
bound by the terms of their letter
of intent (and that may create a
question of fact for a trial court)
include:

n Owneris delivery of due dili-
gence documents.

n Ownerds grant of access to
the property for due diligence
tests, surveys and other matters of
investigation.

n Owneris grant of access to the
property for contractors to make
improvements or repairs.

n Owneris execution and/or
submission of zone change, build-
ing permit or other applications to
governmental agencies.

n Ownerds internal communi-
cations (including e-mails), which
evidence that the deal has been
finalized.

n Ownerds issuance of press
releases, running ofadvertisements
or public filings that announce the
transaction.

n The partiesi adherence to time

deadlines contained in the letter
of intent.

n Indications by the owner that
the deadline (if any) in the letter of
intent for a formal agreement is no
longer important.

Courts may interpret some or all
of the above actions as evidence
that the parties did, in fact, intend
to be bound by the terms of the
letter of intent.

To safeguard against potential
claims that a letter of intent is
binding, owners should consider
not signing a letter of intent or
any other document containing
material terms of the transaction.
To move a deal along, the owner
can simply trade unsigned term
sheets prior to the preparation and
execution of a formal agreement.
Even though the owner may be
delivering an unsigned term sheet,
it is still good practice to add lan-
guage on the term sheet indicating
that it is nonbinding and for dis-
cussion purposes only.

If an owner does sign a letter
of intent (and there may be good
reasons to do so), consideration
should be given to including some
or all of the following concepts in
the letter of intent:

1. The letter of intent is not
binding, and even if signed by all
parties, does not constitute a valid
or binding agreement or contract,
nor is it or any part of it an offer
that can be accepted.

2. No option, right of first refus-
al, or exclusive right to negotiate,
is created by the letter of intent,
nor does it create any legal or
equitable rights or remedies for
either party.

3. The sole purpose of the let-
ter of intent is to create a frame-
work for the future negotiation of
a binding contract, if the parties
elect to proceed with same. Any
future contract will contain terms
not mentioned in the letter of

intent, some of which are material
and substantive, and it will also
contain clarifications, limitations
and modifications of the items,
which are included in the letter
of intent.

4. Prior to the execution of a
binding agreement, the delivery
of documents, performance of due
diligence, arranging or obtaining
financing, or any other acts in con-
templation of the possible transac-
tion involving the property shall
not be deemed evidence of intent
by either party to be bound by the
letter of intent.

5. Both parties may withdraw
from further negotiations at any
time they wish until a valid and
binding agreement is entered into
and delivered and neither party
shall be bound to negotiate the
agreement in good faith.

6. The owner or owneris attor-
ney shall draft an agreement,
which, when duly executed and
delivered by both parties, will con-
stitute the only enforceable agree-
ment between the parties.

Even if some or all of the above
concepts are contained in a letter
of intent, good practice dictates
that owners, each and every time
they take or permit an action that
may be deemed to be consistent
with the existence of a binding
contract, reiterate in writing their
intention not to be bound until
such time as a formal agreement is
executed and delivered.

Clearly, as demonstrated above,
it is important to consider that a
letter of intent may unintentional-
ly create a binding and enforceable
agreement. Owners can protect
themselves by not signing docu-
ments or letters of intent contain-
ing the material terms of the trans-
action, or if that is not practical, by
including language that clarifies
the intention of the parties not to
be bound by the letter of intent
under any circumstances.s



